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The Honorable Senator Ron Latz The Honorable Senator Warren Limmer
Chair, Senate Judiciary and Public Safety Ranking Member, Senate Judiciary and
Committee Public Safety Committee
Minnesota Senate Building Minnesota Senate Building
St. Paul, MN 55155 St. Paul, MN 55155

Re: SF 730; Classification clarification of certain data maintained by the attorney general

Chair Latz, Ranking Member Limmer, and members of the Senate Judiciary and Public Safety
Committee,

SF 2689 has been returned to this Committee after the Senate Human Services Committee
approved an amendment to add a different senate file (SF 730) in its entirety, related to a
different issue (the Data Practices Act), to this bill (SF 2689), which concerns additional
resources to combat Medicaid fraud.

The Attorney General’s Office (“AGQO”) opposes the change suggested in SF 730 because,
among other things, it would harm the work of the Attorney General’s Office to represent the
legal interests of the State of Minnesota and to help Minnesotans afford their lives and live with
dignity, safety, and respect, which State law mandates. Our opposition is both to the harmful
content of the bill as currently written and to the rushed procedure by which it was offered and
debated as an amendment to SF 2689.

Section 13.65 currently reflects a careful balancing of competing goals. As the State’s law firm,
the AGO necessarily possesses a wide variety of sensitive data, the confidentiality of which is
essential to the functioning of a legal office and a law-enforcement agency, both of which the
AGQO is. This includes data provided to the AGO by State agencies, non-profits, companies, and
individuals that is essential to the State’s efforts to pursue bad actors who violate state and
federal laws. While SF 730 may appear innocuous, it would significantly alter how large amounts
of data held by the Office would be classified and would have a substantial negative impact on
the Office’s work.

Current law classifies the five types of data in 13.65, subd. 1 as “private data on individuals”
when in the possession of the AGO. This classification means that the data can be accessed by an
individual who is the subject of the data, but not the public generally. The change proposed in

SF 730 would make that data available to anyone unless it is about an individual. It poses a



number of problems within the statute’s classifications, which would create a host of negative
effects.

The following is a non-exhaustive description of some of those negative effects:

Subdivision 1(b) — Records of non-final policy and administrative decisions: This provision
concerns communications and non-investigative files in the AGO, often on sensitive matters, and
strikes a careful balance between the goals of allowing candid communications in forming
decisions and affording public access once a final public action is taken. It is similar to the
deliberative process privilege that is common in open records statutes, including the federal
Freedom of Information Act. Subdivision 1(b)’s protections are appropriately focused; they allow
individuals to obtain the information if the data is about them (even if not final) while allowing
the general public access to final public actions.

The proposed change to Section 13.65 — which its advocates present as a narrow change — would
in fact fundamentally remove the protections Subdivision 1(b) is designed to afford the AGO.

Subdivisions 1(c) & 1(d) — Records of Consumer Complaint Data: The AGO is charged with
enforcement of the State’s various consumer-protection laws. As part of its mission, the AGO
receives and reviews a very large volume of complaints from the public that are critical to
identifying whether any entities may be violating State and federal laws. The AGO, for example,
receives numerous complaints from non-profit corporations and small companies who will be
less willing to come forward with knowledge of fraud if they knew their report would be publicly
available. Because non-profit corporations and small companies are not individuals, their complaints
would be fully public.

This substantially chills the willingness of parties to come forward with complaints for a variety
of reasons, including a fear of retaliation. Not only will small businesses and non-profits
willingness to file a complaint be chilled, but those very same entities face reputational harm if
complaints made about them are made public even before findings or allegations can be
ascertained. An incomplete complaint file released into the public domain may damage a
business’ reputation even if there was no finding of wrongdoing.

Subdivision 1(d) — Inactive Investigative Data: The AGO is the State’s primary law-
enforcement agency for civil matters, especially with respect to enforcement of consumer-
protection laws. Subdivision 1(d) permits the AGO to protect inactive civil investigative data, a
protection that is essential to the Office’s investigatory work.

The proposed change substantially alters what investigative data would be subject to protection
from public disclosure: SF 730 would remove the protection for all investigations into non-
individuals, which is a drastic change. For the first time, this proposed language would
differentiate between investigative data on an individual who is suspected of violating a
consumer protection statute and a company that is violating the same statute, where the latter
would no longer be classified as private data.



A farm organized as an LLC, for example, might rightly fear retaliation for reporting on the
conduct of the large agricultural conglomerates to which it must sell its products. A main street
business may complain about an internet service provider’s failure to deliver contracted speeds.
Subdivision 1(d) allows the AGO to assure these entities that they can safely cooperate with the
AGO without fear that their cooperation will become public through a public records request if
the investigation becomes inactive.

Subdivision 1(e) — Home protection hotline data: As part of the AGO’s consumer-protection
efforts, it provides important services to consumers facing the loss of their home. The AGO
receives sensitive data from consumers about their income and mortgage status. At present, the
only people who can access the data are the consumers themselves. SF 730 would create
uncertainty about what data are in fact protected and require a document-by-document analysis
of whether the data pertains to an individual or to a corporate entity.

The advocates for SF 730 assert that it merely corrects an error of the Minnesota Supreme Court
in EPA v. Ellison, a 2022 case interpreting Section 13.65, and returns the interpretation of
Section 13.65 to the AGO’s longstanding interpretation prior to EPA v. Ellison. Advocates also
argue the legislature never intended for Section 13.65 to cover data not about individuals.

These arguments are wrong.

First, the longstanding AGO interpretation of Section 13.65 is that it applies to all data,
irrespective of whether it is about an individual. Notably, while the EPA v. Ellison case was
litigated after I took office, the data decisions that were challenged were made in late 2018 and
early 2019 while Attorney General Swanson was still in Office — evidencing that there was not
some shift in the AGO interpretation of Section 13.65.

Second, the Supreme Court took extensive briefing on the interpretation of Section 13.65, which
is available to this Committee, and a majority of the Court agreed that the plain language of
Section 13.65 supported the AGO’s position.

Third, the legislature amended Section 13.65 in 1985 in a way that clearly reflects a legislative
understanding that data not on individuals is covered by Section 13.65’s protections. The 1985
amendment added protection for home protection hotline data (Subdivision 1(e)). The language
it added is (emphasis added):

(e) data collected by the Consumer Division of the Attorney General's Office in
its administration of the home protection hot line_including: the name, address,
and phone number of the consumer; the name and address of the mortgage
company; the total amount of the mortgage; the amount of money needed to bring
the delinquent mortgage current; the consumer's place of employment; the
consumer's total family income; and the history of attempts made by the
consumer to renegotiate a delinquent mortgage.

The “name and address of the mortgage company” is clearly not data about an individual.
And yet, the legislature specifically classified it as “private data on individuals” by



including it in Section 13.65. The legislature clearly understood that Section 13.65
extended protections to data not about individuals.

These real concerns about the serious harms that SF 730 would wreak on the people and
businesses of Minnesota and the operation of the State’s law office merit a regular committee
hearing and procedure. We note instead that the amendment was handled through an irregular
procedure that did not allow for a proper committee hearing. The amendment was finalized at
8:00 a.m. on April 22, before then being heard during the committee’s meeting time at 9:00 a.m.
The Office was unable to provide any written comments concerning this amendment in advance.
The amendment has complex implications that require explanation. Moreover, not all members
of the Committee were even present when the amendment was put to a vote.

In contrast, SF 730 was the subject of a regular committee hearing on January 29, 2025, in the
Senate Judiciary and Public Safety Committee, was tabled, and to the AGO’s knowledge has not
advanced.

In response to prior efforts to amend SF 730, the AGO offered to engage with advocates
for changes to Section 13.65. What the AGO asked for, and has never received, is a list of
the types of data presently covered by Section 13.65 that advocates think should be

public but is not. That would be the starting point for a substantive discussion about what
should and should not be covered by Section 13.65. Instead, the proposed amendment
takes a hatchet to Section 13.65 with consequences that have not been properly vetted
through the legislative process.

For these reasons, we urge committee members to remove the language of SF 730 from SF
2689. If there is merit to SF 730, it can proceed on its own course.

Thank you for the work that you do on this Committee and for allowing me to provide the
perspective of the Attorney General’s Office on this bill.

Sincerely,

Rty

Keith Ellison, Attorney General





